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ARGUMENT 

 

The substance of Appellee’s litany of complaints and deficiencies outlined 

in its Opposition may be described as a failure to grasp the arguments set forth by 

the Appellants/Defendants in its opening filing before this Court. Appellee’s 

recitation of supposed shortcomings is purely procedural in nature and fails to 

address the substance of the issues that have been presented before this Court in no 

less than four (4) notices of appeal.  

I. The Arguments of Appellants/Defendants Are Properly Before This 

Court 
 

Rather than treating each notice of appeal as completely supplanting the 

other, they must be read holistically to discern the central and supporting reasons 

for the appeal as per Rule 4 of the Appellate Rules of Procedure. The May 4, 2018 

Order and the July 15, 2019 Memorandum Decision must be read in tandem with 

each other. To the extent that the July 15, 2019 Memorandum Decision assumes 

and supplements the holdings of the March 10, 2014 Order, and the May 4, 2018 

Order, all three Superior Court decisions are subject to the instant appeal.  

Pursuant to the well-settled rules of appellate procedure in the Virgin 

Islands, an appeal the Supreme Court shall have jurisdiction over all appeals 

arising from final judgments, final decrees or final orders of the Superior Court, or 

as otherwise provided by law. 4 V.I.C. § 32(a). Likewise, 4 V.I.C. § 33 (a) 
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provides that “appealable judgments and orders to the Supreme Court shall be 

available only upon the entry of final judgment in the Superior Court from which 

appeal or application for review is taken.”  

The exception to the final judgment rule is those classes of interim rulings 

that are considered interlocutory orders—non-final judgments that may be 

appealed although the matter continues before the trial court. Interlocutory appeals 

fall into three (3) civil categories: (A) orders granting, continuing, modifying, 

refusing or dissolving injunctions, or refusing to dissolve or modify injunctions (4 

V.I.C. § 33 (b) (1)); (B) orders appointing receivers, or refusing orders to wind up 

receiverships or to take steps to accomplish the purposes thereof, such as directing 

sales or other disposals of property (4 V.I.C. § 33 (b) (2)); and (C) orders involving 

a controlling question of law as to which there is substantial ground for difference 

of opinion and that an immediate appeal from the order may materially advance the 

ultimate termination of litigation. (4 V.I.C. § 33 (c)). 

The issues in the instant appeal stem from two interim orders that were 

entered on March 10, 2014 and May 4, 2018. Neither Order was an immediately 

appealable interlocutory order, or an order with “sufficient finality” to be 

appealable to the Supreme Court. Estate of George v. George, 50 V.I. 268, 275, 

(V.I. 2008) citing Aluminum Co. of America v. Beazer East, Inc., 124 F.3d 551, 
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558 (3d Cir. 1997). Both decisions could only be appealed at the conclusion of the 

case, which occurred upon the entry of the July 15, 2019 Memorandum Decision.  

On August 14, 2019, Appellants/Defendants filed their initial Notice of 

Appeal in which challenged the July 15, 2019 Memorandum Decision. 

Subsequently, Appellants/Defendants filed three additional notices of appeal which 

clearly and pointedly set forth their grounds for appeal as the trial court’s interim 

orders denying summary judgment on the issue of which trust governed the matter, 

and hence, which trust held the real property that was subject of the partition 

action. For the period of time that Appellants/Defendants were represented by 

counsel, that issue was fully briefed before the lower court.  

Under Rule 4 of the Appellate Rules, Appellants/Defendants’ appeal of the 

Orders of Substitution and the denial of summary judgment is one of right that is 

permitted by law once the Appellants/Defendants have taken the affirmative step to 

timely file a notice of appeal. See V.I. R. App. 4(a). Rule 4 clearly provides that 

the content of a notice of appeal shall specify the parties taking the appeal, 

designate the judgment or order under appeal and the reasons(s) or issue(s) to be 

presented on appeal. Id. at 4(c). Quite notably, Rule 4(c) provides that “an appeal 

shall not be  dismissed solely for defects of form or title of the notice of appeal, or 

for failure to name a party whose intent to appeal is otherwise clear from the 

notice, but any omission of matters of substance may be grounds for sanctions.”  
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The Notice of Appeal filed on August 14, 2019 was sufficient to obtain this 

Court’s jurisdiction. The Amended Notice of Appeal entered on October 1, 2019 

elaborated on the issues of substance that formed the legal assumptions inherent in 

the July 15, 2019 Memorandum Decision. The Second Amended Notice of Appeal 

was filed on October 10, 2019 and amended the August 14, 2019 Notice of Appeal 

to include all Orders entered by the Superior Court subsequent to the July 15, 2019 

Memorandum Decision. The Third Amended Notice of Appeal was then filed to 

elaborate on five points of error that relate back to the May 8, 2018 substitution, 

the March 10, 2014 denial of summary judgment, and the underlying basis for the 

July 15, 2019 Memorandum Decision.  

It is undisputed that all four notices made references to Superior Court 

decisions and orders of various dates, and raised specific challenges connected to 

the three (3) entered March 10, 2014 (Order granting substitution), May 4, 2018 

(denial of Defendant’s Motion for Summary Judgment), and July 15, 2019 

(Judgement after bench trial held on March 13, 2019). Accordingly, when all four 

notices of appeal are taken together, they exceed the requirements of Rule 4, and 

serve to place both the Appellee and the reviewing court on notice as to the various 

legal ruling that pre-date the July 15, 2019 Memorandum Decision, and the various 

legal errors that were generated after July 15, 2019 Memorandum Decision was 

entered.   
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As an aside, the Superior Court created confusion and the need for 

Appellants/Defendants to litigate in two forums simultaneously, when it continued 

to enter Orders after the July 15, 2019 Memorandum Decision. These post-

judgment orders gave execution powers to the Appellee even after the 

Appellates/Defendants filed their appellate challenge to the Memorandum 

Decision and all the prior decisions and orders supporting the same. It is for this 

reason that the Appellants/Defendants sought emergency relief by way of a stay of 

execution on posting of a reasonable bond. The goal was to limit the effect of the  

Superior Court’s flawed legal reasoning in its various decisions and orders that 

resulted an untenable holding, and which set the stage for execution on a judgment 

that ultimately may be reversed long after the assets have disappeared.  

Despite Appellants/Defendants complying with the appellate rules of 

procedure to invoke the jurisdiction of this Honorable Court, the Appellee requests 

that this Court enter sanctions and focused its brief exclusively on alleged technical 

deficiencies with the Opening Brief. In so focusing, the Appellee does not 

challenge any of the substantive arguments presented in the 

Appellants/Defendants’s brief, but instead relies on 47 pages of alleged procedural 

reasons why the Appellants/Defendants’ appellate challenge should be denied. In 

fact, the Appellee goes so far as to limit its Argument section to two lines. In those 

two lines the Appellee informs the Court that it has no reason to address the merits 
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of the Opening Brief, and requests that if the Court notices any “errors affecting 

substantive rights,” then the Court should allow Appellee an opportunity to “brief 

the issue once disclosed by the Court.” See Opp. Br at 53 of 56. 

Putting aside the Appellee’s decision to instruct the Court rather than 

comply with the appellate rules requiring an opposing brief, Appellants/Defendants 

maintain that they have met all procedural thresholds that would allow this appeal 

to proceed on the merits. Based on the plain reading of Rule 4, Appellee’s request 

to have the appeal dismissed, or to have the Appellants/Defendants precluded from 

raising arguments in support of its right to request appellate relief, is unwarranted 

and inappropriate under the Appellate Rules of Procedure and the jurisprudence of 

this Honorable Court.   

Repeatedly, the Supreme Court has exhibited a forgiving approach to 

analyzing notices of appeal as is evident in its “substantial rights” jurisprudence, 

and in the “harmless error” approach outlined in V.I. R. App. P 4(i). Perhaps this is 

because this Honorable Court, unlike Appellee, understands that an appealing party 

may not be fully aware of all the issues that may be raised on appeal immediately 

at the time the Notice of Appeal is filed. That lack of awareness is magnified in 

this case where Appellants/Defendants proceeded as pro se litigants after their 

counsel withdrew.  
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Appellants/Defendants were initially represented by counsel who was forced 

to withdraw because of the non-payment of fees. In the Motion to Withdraw, 

Counsel averred that he was unable to present the May 4, 2018 Order to the 

Appellants/Defendants, and he could not state with any certainty that the Order had 

been otherwise served. The Motion to Withdraw was granted on November 13, 

2018. That withdrawal, had no bearing on Appellants/Defendants’ right to 

challenge the summary judgment motion, which, as per the appellate procedural 

rules, could not happen until after final judgment was entered. The final judgment 

was entered in July 15, 2019.  

After entry of the final judgment, the Appellants/Defendants renewed its 

relationship with prior counsel to seek appellate redress for the erroneous legal 

determinations that resulted in the findings of fact, conclusions of law, and the 

damages award set out in the July 15, 2019 Memorandum Decision. The logical 

query that arises by implication of the Superior Court’s erroneous legal 

determination is this: how may a party go about correcting a continuing legal 

error? This is the question at the heart of the matter before this Court, and which, 

ultimately, is embodied in the questions and issues set forth in all four notices of 

appeal and supporting motions that have been filed before this Court. 

The Virgin Islands Rule of Appellate Procedure do no contemplate that an 

otherwise valid appeal will be summarily dismissed merely because an Appellee 
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disapproves of the way an appellant frames its issues in a notice of appeal. The 

issues as they have been articulated by Appellants/Defendants in its many filings 

before this Honorable Court, are finite, pointed and preserved for appellate review 

which could only be had after the entry of final judgment on July 15, 2019.  

The way the issues are framed in the various notices of, as inartful as they 

may appear, does nothing to hide the fact that the Appellants have concerns with 

the Superior Court’s analysis and interpretation of trust law. Those concerns have 

been articulated in various notices of appeal, motions and memoranda in the parties 

engaged prior to this Honorable Court entering a Scheduling Order. Accordingly, 

there should be no element of surprise, or claims of appeal by ambush, that are  

raised before the Supreme Court since all parties have been made aware of 

Appellants/Defendants’ concerns through the different filings inclusive of and 

subsequent to the first Notice of Appeal. 

In sum, V.I. R. App 4 does not elevate form over substance, rather it 

provides that issues and arguments fairly presented to the Superior Court may be 

presented for review on appeal. The Appellate Rules go further to prescribe that 

when the interests of justice so require, the Supreme Court may also consider and 

determine questions not presented in a notice of appeal. Under the “interest of 

justice” standard alone, this Honorable Court has signaled its willingness to 

address issues that materially advance the state of the law in this Territory. 
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Therefore, Appellants/Defendants having met the threshold for preserving their 

arguments for appeal, and to the extent that the Supreme Court retains it authority 

to review questions that affect substantive rights, this appeal is properly before this 

Honorable Court. 

II. The Trial Court Committed Reversible Error Warranting De Novo 

Review As To An Issue That Affects Virgin Islands Trust Law And The 

Substantial Rights Of Property Owners Who Seek To Place Their 

Assets In A Trust 

 

The substitution of Naomi Turnbull as the Trustee of Kenneth Turnbull’s 

trust is a result of the trial court making the erroneous legal determination that the 

November instrument did not work a revocation of the September instrument. To 

the extent that Appellants/Defendants’ first line of argumentation in the Opening 

Brief disagrees with the trial court’s determination by questioning the appointment 

of Naomi Turnbull as the successor trustee, that issue has been preserved on 

appeal. 

The salient inquiry revolves around the status of two competing trusts vis-à-

vis each other. That inquiry was set in motion by the March 10, 2014 Order 

granting substitution of the September Trust. Thereafter, the May 4, 2018 Order 

validated the substitution, which was affirmed by, and which formed the basis for, 

the damages award in the July 15, 2019 Memorandum Opinion. 
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The legal errors contained in the March 10, 2014 and the May 4, 2018 

Orders were adopted, referenced, and reinforced as the basis for the findings, 

conclusions and damages award contained in the July 15, 2019 Memorandum 

Decision. The July 15, 2019 Memorandum is the culmination of compounded legal 

errors that need to be unraveled. Working from the July 15, 2019 Memorandum 

Decision, the Appellants/Defendants has always maintained that the substance of 

the errors noticed on appeal are related to the Superior Court’s substitution of the 

September trust, and its failure to grant partial summary judgment on the issue of 

the validity of the November Trust.  

 The Superior Court recognized just how crucial it was to resolve the issue 

of which Trust is the proper trust at issue. After expending considerable legal 

analyses in the May 4, 2018 Order denying summary judgment, the Superior Court 

augmented its holding by entering the July 15, 2019 Memorandum in which it 

found that “Naomi Turnbull became the trustee of the Kenneth Turnbull, Sr. 

Revocable Trust and was substituted as Plaintiff.” See Order at p. 6, ¶ 6. This 

finding pulls directly from the holding in the May 4, 2018 Order and 

presumptively accords validity to the September Trust and disregards the 

November Trust as a later-in-time document that had revocatory effect on the 

earlier document.  
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To echo a point from the Opening Brief, when a lower court sets forth its 

factual findings and legal conclusion in a published opinion, the goal is to provide 

guidance to litigants in the area of trust and estates law. Both the July 15, 2019 

Memorandum Decision and the May 4, 2018 and the Opinion and Order have 

created some indeterminacy in Virgin Islands trust and estate law by making it 

unclear if a trustor’s compliance with his own revocation clause in a trust 

document is adequate to revoke, or if there is something more that is required.   

In addition, the May 4, 2018 Opinion and Order, in particular, failed to 

address the issue of what happens to an attempted transfer of real property to a 

trust when there is no deed evidencing such a conveyance. The express revocation 

of the September Trust should have been the proper legal conclusion reached by 

the Superior Court, and having reached that conclusion in the first instance, then 

the Superior Court should have addressed the status of the property that had been 

placed in the revoked September Trust. Such a logical chain of inquiry would have 

led to a different legal outcome in the May 4, 2018 Opinion and Order and 

changed the nature of the damages entered in the July 15, 2019 Memorandum 

Decision. 

On page 11 of its brief, the Appellee agrees with Appellants/Defendants that 

the Property was not transferred to the November Trust. In so agreeing, the 

06/29/2020



Turnbull v. Turnbull 

S. Ct. No.: 2019-0062 

Appellants’ REPLY Brief 

Page 15 

 
 

Appellee concedes that there is an issue to be determined with respect to whether 

the Property can remain in the revoked September Trust.  

Appellee contends that the September Trust is valid simply because the 

Appellants/Defendants presented no legal challenge to the validity of the 

September Trust in the underlying Superior Court action. Appellee’s contention is 

false considering the extensive summary judgment briefing that was presented 

around this very issue to the lower court. Appellee’s legal conclusion is flawed 

because validity is not premised upon what issue(s) a party challenged, it is based 

on how the trial court [mis]interpreted the law of trusts, what is required to revoke 

a trust, and what is required to make real property a part of an trust when the 

trustee and settlor are different people.  

The legal determinations of the Superior Court with respect to these issues 

were incorrect, but those determinations have guided every opinion and order 

entered by the Court. Since May 4, 2018, when the Superior Court denied the 

Appellants/Defendants’ motion for summary judgment, the lower court has 

continued to compound the error by entering Orders that build upon the initial legal 

mistake. The error begins with the March 4, 2018 Order substituting the September 

Trust. The error continues with the May 4, 2018 Opinion and Order, which affirms 

the September Trust, allows for substitution of Naomi Turnbull, maintains the 

property in the September Trust, and ultimately concludes in the July 15, 2019 

06/29/2020



Turnbull v. Turnbull 

S. Ct. No.: 2019-0062 

Appellants’ REPLY Brief 

Page 16 

 
 

Memorandum Decision that punishes the Appellants/Defendants out of proportion 

to the facts as alleged in underlying the partition complaint.  

The July 15, 2019 Memorandum Decision is the final judgment in the lower 

court matter. It is the final judgment that lends credence and legitimacy to the 

legally incorrect holding in the May 4, 2018 Order which adopts the position of the 

March 8, 2018 Order that the September Trust is the real trust in issue when it was 

clear that the November Trust (and its attendant issues) had to have superseded that 

document.  

III. Conclusion 

To conclude, the Appellants/Defendants have already outlined that the plain 

language of the November Trust revoked the September Trust because it adhered 

to the method of revocation provided for in the September Trust. The trial court’s 

failure to apply the legally correct analysis results in misstatements of the legal 

principles that can affect probate and trust law in this Territory. This Honorable 

Court is empowered to correct the lower court in this regard. Therefore, in light of 

the foregoing arguments as more specifically set forth herein, the 

Appellants/Defendants respectfully request that this Court vacate all lower court 

Orders in this matter, and instruct the lower court to grant summary judgment to 

the Appellants/Defendants, hold a now hearing to adjudicate the status of the 
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Property, and finally, determine the actual damages, if any, that may be 

outstanding. 
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